allocation under subsection (c) of this section an amount of CAIR NO_
allowances equal to the total amount of such remaining unallocated
CAIR NO, allowances, multiplied by the unit’s allocation under sub(]
section (c) of this section, divided by 90.5% of the NO, trading budget
identified in subsection (a) of this section, and rounded to the nearest
whole allowance as appropriate.

(f) A unit’s control period heat input, and a unit’s status as
coal-fired or natural gas-fired, for a calendar year under subsection (a)
of this section, and a unit’s total tons of NO, emissions during a call]
endar year under subsection (d) of this section, must be determined in
accordance with 40 Code of Federal Regulations (CFR) Part 75, to the
extent the unit was otherwise subject to the requirements of 40 CFR
Part 75 for the year, or must be based on the best available data rel’]
ported to the executive director for the unit, to the extent the unit was
not otherwise subject to the requirements of 40 CFR Part 75 for the
year.

(g) On or before the latter of May 1, 2011, [July 15 204%5] or
May 1 [July 1] of the control period immediately following a unit’s
fifth [eomplete;] consecutive year of commercial operation, the CAIR
designated representative of a unit establishing a baseline heat input in
accordance with subsection (b)(2) or (3) of this section shall submit, on
a form specified by the executive director, written certification of the
gross electrical output of the generator or generators served by the unit
and the total heat energy of any steam produced by the unit during the
first five years of commercial operation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 11,
2009.

TRD-200903994

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 25, 2009
For further information, please call: (512) 239-0177

¢ ¢ ¢

DIVISION 8. CLEAN AIR MERCURY RULE
30 TAC §101.601, §101.602

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Commission on Environmental Quality (commission)
proposes the repeal of §101.601 and §101.602.

The commission will notify the United States Environmental Pro-
tection Agency (EPA) of the withdrawal of the Texas State Plan
for the Control of Designated Facilities and Pollutants, Plan for
Control of Mercury Emissions from Coal-Fired Electric Steam
Generating Units, Clean Air Mercury Rule (CAMR), adopted on
July 12, 2006.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED REPEALS

On May 18, 2005, the EPA finalized CAMR to permanently cap
and reduce mercury (Hg) emissions from new and existing coal-

fired electric generating units (EGU) nationwide. The EPA pro-
vided states with two compliance options for meeting the reduc-
tion requirements under CAMR: 1) meet the state’s emission
budget by requiring new and existing coal-fired EGUs to partic-
ipate in an EPA-administered cap and trade system; or 2) meet
an individual state emissions budget through measures of the
state’s choosing.

The CAMR model trading rule, under 40 Code of Federal Regu-
lations (CFR) Part 60, Subpart HHHH, was a market-based cap
and trade system designed to reduce the costs of complying with
the new Hg reduction requirements. The Mercury Budget Trad-
ing Program capped nationwide annual Hg emissions by provid-
ing each state with an annual emissions budget to be applied to
all coal-fired boilers and turbines serving an electrical generator
with a nameplate capacity greater than 25 megawatts of electric-
ity (MWe) and producing electricity for sale. The trading rule pro-
vided flexibility in complying with the Hg reduction requirements
through unrestricted banking of excess allowances and the trad-
ing of allowances between EGUs nationwide. States participat-
ing in the interstate trading program therefore were not subject
to individual state caps. Under the model rule, states were pro-
vided flexibility in the allocation methodology used to determine
Hg allowance allocations for each Hg budget unit. States were
then responsible for submitting the allowance allocations to the
EPA. Under the CAMR model rule, the EPA established Hg com-
pliance accounts for each Hg budget source and maintained an
allowance tracking system to record the deposit, transfer, and
deduction for compliance of all Hg allowances. The Hg budget
sources were required, under the model rule, to demonstrate
compliance through the installation and operation of continuous
emissions monitoring systems as required under 40 CFR Part
75. Also, the model rule required all elements of the Mercury
Budget Trading Program to be federally enforceable through the
issuance of an Hg budget permit as a complete and separable
portion of each Hg budget source’s Title V permit.

The 79th Legislature, 2005, enacted House Bill (HB) 2481
amending Texas Health and Safety Code (THSC), Chapter
382 by adding §382.0173, requiring Texas to participate in the
EPA-administered interstate cap and trade programs through
the incorporation by reference of 40 CFR Part 96, Subparts AA
- Il and Subparts AAA - Il (regarding Clean Air Interstate Rule
(CAIR)), and Part 60, Subpart HHHH (regarding CAMR).

THSC, §382.0173(d) provided that its provisions applied ". . .
only while the federal rules cited in this section are enforceable
.. ."and that the provisions of HB 2481 do ". . . not limit the au-
thority of the commission to implement more stringent emissions
control requirements.” The commission interpreted the language
of THSC, §382.0173(d) as not restricting existing authority to
require further emissions control requirements, but not to inter-
fere with, or change, the requirements of CAIR nitrogen oxides
and sulfur dioxide, or the CAMR Hg emission trading programs.
The legislature expressed clear intent that the commission im-
plements the CAIR and CAMR emission trading programs by
requiring the incorporation by reference of the CAIR and CAMR
program rules as promulgated by the EPA and requiring the use
of EPA-specified allocation methodology, with some exceptions
for CAIR nitrogen oxides allowances.

On June 9, 2006, the EPA finalized revisions to the CAMR rule
reducing the Phase | Texas Hg budget from 4.657 to 4.656 tons
of Hg per year, or a reduction of two pounds of Hg per year from
the Phase | Texas Hg budget. The revisions also included clar-
ification to the applicability of CAMR to municipal waste com-
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busters and certain industrial boilers. New source performance
standards were also clarified in this revision. For additional infor-
mation regarding these revisions, please see the EPA final rule,
published in the June 9, 2006, issue of the Federal Register (71
FR 33388), available online at www.epa.gov/fedrgstr/.

On July 12, 2006, the commission adopted Chapter 101, Gen-
eral Air Quality Rules, Subchapter H, Emissions Banking and
Trading, Division 8, Clean Air Mercury Rule. The adoption of this
rule required all EGUs meeting the applicability requirements of
40 CFR 860.4104 to be part of the CAMR trading program. The
allocation methodology stated in 40 CFR 860.4142 (issued on
May 12, 2005) was used to determine the Hg allowance alloca-
tions. From 2010 through 2014 (Phase I), the Texas Hg budget
was 4.657 tons of Hg per year, then reduced starting in 2015 and
thereafter (Phase Il) to 1.838 tons of Hg per year.

The 80th Legislature, 2007, enacted Senate Bill (SB) 1672
amending THSC, Chapter 382. SB 1672 omitted the reference
dates specified by HB 2481 enabling the commission to make
subsequent changes as dictated by federal rule changes to
CAMR.

On October 11, 2007, the EPA finalized additional revisions to
the CAIR and CAMR rule, updating the definition of a cogen-
eration unit, technical corrections, and included other minor re-
visions. For additional information regarding these revisions,
please see the EPA final rule, published in the October 19, 2007,
issue of the Federal Register (72 FR 59190) available online at
www.epa.gov/fedrgstr/.

On February 8, 2008, the United States Court of Appeals Dis-
trict of Columbia Circuit vacated CAMR (Number 05-1097) find-
ing that the EPA did not follow the procedure set forth to re-
move EGUs from the requirements of the Federal Clean Air Act
(FCAA), 8112. Therefore, the emissions from EGUs could not be
regulated under FCAA, §111 and a cap and trade system could
not be implemented for controlling Hg emissions from oil-fired
and coal-fired EGUs. On October 17, 2008, the EPA requested
the United States Supreme Court to review the case. However,
on February 6, 2009, the Department of Justice filed a motion
on behalf of the EPA to dismiss the EPA's request to review the
case stating that the EPA decided to develop appropriate stan-
dards to regulate power plant emissions under FCAA, §112. On
February 23, 2009, the United States Supreme Court decided
not to hear the case. This officially vacated CAMR at the federal
level; therefore, the state CAMR rule, incorporated by reference,
and state plan are longer applicable or necessary.

SECTION BY SECTION DISCUSSION

The proposed rulemaking repeals 8101.601 and §101.602 since
the federal references cited in these sections are no longer valid.
Section 101.601, Applicability, incorporated by reference the ap-
plicability requirements of 40 CFR 860.4104. Section 101.602,
Clean Air Mercury Rule Trading Rule, incorporated by reference
40 CFR Part 60, Subpart HHHH.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that, for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency or other units of state government as a
result of administration or enforcement of the proposed rules.
Local governments that own or operate coal-fired EGUs are an-

ticipated to experience cost savings due to the vacation of fed-
eral rules regarding Hg emissions.

The federal CAMR rule was vacated on February 8, 2008, in the
United States Court of Appeals, District of Columbia Circuit, and
the United States Supreme Court declined to hear the case on
February 23, 2009. Because the federal CAMR rule was va-
cated, the proposed rules repeal the state CAMR rule.

The vacated federal CAMR rule would have required EGUs to ei-
ther purchase emission allowances or install additional controls.
Cost estimates to purchase allowances ranged from $1,500 per
ounce to $2,400 per ounce depending on market price and the
year of purchase. Control cost estimates varied widely depend-
ing on the control and the progressive requirement to lower Hg
and sulfur dioxide emissions. Flue gas desulfurization controls
to eliminate 30% to 40% of Hg emissions in Phase | of the va-
cated federal CAMR rule were estimated to cost $400 to $800
per ton. Phase Il controls were more complicated and expen-
sive.

Repeal of the federal CAMR rule eliminates the need for coal-
fired power plants to purchase allowances or add additional con-
trols to reduce Hg emissions. Staff has estimated that as many
as 36 EGUs statewide (four owned by local governments and 32
owned by large businesses) will no longer be required to either
purchase emission allowances or install additional controls.

PUBLIC BENEFITS AND COSTS

Nina Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be
consistency with federal rules, which will reduce confusion within
the regulated community.

No immediate fiscal implications are anticipated for businesses
or individuals as a result of the implementation of the proposed
rules, but future cost savings would be anticipated. The pro-
posed repeal of the state CAMR rule will eliminate the need for
approximately 32 coal-fired power plants owned by large busi-
nesses to purchase allowances or add additional controls to re-
duce Hg emissions.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or micro-
businesses. Typically, small businesses do not own or operate
EGUs, and the repeal of the state CAMR rule is not expected to
affect the operations of small businesses.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is
not required because the proposed rules are required to comply
with federal regulations and do not adversely affect a small or
micro-business in a material way for the first five years that the
proposed rules are in effect.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
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The commission reviewed this proposed repeal in light of the
regulatory impact analysis requirements of Texas Government
Code, 82001.0225, and determined that the proposed repeal
does not meet the definition of a "major environmental rule" as
defined in that statute. A "major environmental rule" means a
rule, the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
This rulemaking would repeal rules that incorporate by reference
the federal CAMR emissions trading rules located in 40 CFR
Part 60, Subpart HHHH. 42 United States Code (USC), §7411
created a system for the establishment of standards of perfor-
mance to reduce emissions from stationary sources. The rules
were originally adopted to fulfill the requirements of HB 2481 to
incorporate CAMR by reference and to specify the sources to
which the trading program is applicable. Since the adoption of
these rules, however, CAMR has been overturned by the United
States Court of Appeals for the District of Columbia. The United
States Supreme Court declined to hear an appeal of this deci-
sion, rendering the overturn final. Therefore, CAMR has been
invalidated by the courts and is no longer an enforceable fed-
eral requirement. The repeal of the state CAMR rule incorpo-
rating the federal CAMR requirements does not meet the defini-
tion of a "major environmental rule," and therefore a regulatory
impact analysis is not required under Texas Government Code,
§2001.0225.

The commission invites public comment regarding the draft reg-
ulatory impact analysis determination during the public comment
period.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rulemaking and per-
formed an assessment of whether Texas Government Code,
Chapter 2007, is applicable. The specific purpose of the
proposed rulemaking is to repeal rules that incorporated by ref-
erence the federal CAMR emissions trading rules, located in 40
CFR Part 60, Subpart HHHH. Subpart HHHH established a Hg
emissions cap and trade program for new and existing coal-fired
EGUs for which standards of performance were promulgated
under 42 USC, §7411. During the 79th Legislature, 2005, the
legislature enacted HB 2481, which created a requirement in
the Texas Clean Air Act, codified in THSC, 8382.0173, to adopt
the federal program rules by reference. Since the adoption
of these rules, however, CAMR has been overturned by the
United States Court of Appeals for the District of Columbia. The
United States Supreme Court has declined to hear an appeal
of this decision, rendering it final. Therefore, CAMR has been
invalidated by the courts and is no longer an enforceable fed-
eral requirement. Texas Government Code, §2007.003(b)(4),
provides that Chapter 2007 does not apply to this proposed
rulemaking because it is an action reasonably taken to fulfill an
obligation mandated by federal law and by state law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC 8505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

ANNOUNCEMENT OF HEARINGS

Public hearings for this proposed rulemaking are scheduled in
conjunction with the proposed rule and SIP revisions to CAIR
in Fort Worth on October 20, 2009, at 2:00 p.m. at the Texas
Commission on Environmental Quality Regional Office, located
at 2309 Gravel Drive; in Austin on October 21, 2009, at 2:00 p.m.
in Building C, Room 131E at the Texas Commission on Envi-
ronmental Quality complex, located at the commission’s central
office located at 12100 Park 35 Circle; and in Houston on Octo-
ber 22, 2009, at 2:00 p.m. in Conference Room A at the Hous-
ton-Galveston Area Council, located at 3555 Timmons Lane.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral state-
ments when called upon in order of registration. Open discus-
sion will not be permitted during the hearings; however, commis-
sion staff members will be available to discuss the proposal 30
minutes prior to the hearings.

Persons who have special communication or other accommoda-
tion needs who are planning to attend a hearing should contact
Michael Parrish, Office of Legal Services at (512) 239-2548. Re-
quests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Michael Parrish, Texas
Register Team, Office of Legal Services, Texas Commis-
sion on Environmental Quality, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808.
All comments should reference Rule Project Number
2007-054-101-EN. Electronic comments may be submit-
ted at: http://wwwb5.tceq.state.tx.us/rules/lecomments/.  File
size restrictions may apply to comments being submit-
ted via the eComments system. The comment period
closes October 26, 2009. Copies of the proposed rule-
making can be obtained from the commission's Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.  For
further information, please contact Brandon Greulich, Air Quality
Planning Section, (512) 239-4904.

STATUTORY AUTHORITY

The repeals are proposed under Texas Water Code, 8§5.103,
concerning Rules, and §5.105, concerning General Policy, which
authorize the commission to adopt rules necessary to carry out
its powers and duties under the Texas Water Code; and under
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the Texas Clean Air Act. The
repeals are also proposed under THSC, 8382.002, concerning
Policy and Purpose, which establishes the commission purpose
to safeguard the state’s air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.014, concerning
Emission Inventory; §382.016, concerning Monitoring Require-
ments; House Bill 2481, §2, codified in THSC, §382.0173, con-
cerning Adoption of Rules Regarding Certain SIP Requirements
and Standards of Performance for Certain Sources; §382.054,
concerning Federal Operating Permit; and Federal Clean Air Act
(FCAA), 42 USC, 887401 et seq., which requires states to submit
plans establishing standards of performance for existing sources
of pollutants for which National Ambient Air Quality Standards
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have not been established and providing for the implementation
and enforcement of such standards of performance.

The proposed repeals implement THSC, §8382.002, 382.011,
382.012, 382.014, 382.016, 382.0173, and 382.054, and FCAA,
42 USC, 887401 et seq.

§101.601. Applicability.

8101.602. Clean Air Mercury Rule Trading Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 11,
2009.

TRD-200903996

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 25, 2009
For further information, please call: (512) 239-2548
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CHAPTER 122. FEDERAL OPERATING
PERMITS PROGRAM

The Texas Commission on Environmental Quality (commission)
proposes amendments to §8122.10, 122.12, and 122.120;
and the repeal of §8122.440, 122.442, 122.444, 122.446, and
122.448.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

On May 18, 2005, the United States Environmental Protection
Agency (EPA) finalized the Clean Air Mercury Rule (CAMR) to
permanently cap and reduce mercury emissions from new and
existing coal-fired electric generating units (EGU) nationwide.
From 2010 through 2017 (Phase I), the annual mercury budget
for Texas is 4.656 tons per year, then reduces to 1.838 tons per
year starting in 2018 and beyond (Phase II).

The 79th Legislature, 2005, enacted House Bill (HB) 2481,
amending Texas Health and Safety Code (THSC), Chapter 382
by adding 8382.0173, which requires Texas to participate in the
EPA-administered interstate cap and trade program through
the incorporation by reference of Title 40 Code of Federal
Regulations (CFR) Part 96, Subparts AA - Il and Subparts AAA
- Il (regarding Clean Air Interstate Rule (CAIR)), and Part 60,
Subpart HHHH (regarding CAMR). Section 382.0173(d) also
states that "This section applies only while the federal rules cited
in this section are enforceable and does not limit the authority of
the commission to implement more stringent emissions control
requirements.”

The 80th Legislature, 2007, enacted Senate Bill (SB) 1672,
amending THSC, Chapter 382. The addition of THSC,
8382.0173(e)(3), directs the commission to incorporate EPA
final rulemaking action into state rules for both CAIR and CAMR.

Several petitions were filed against CAMR, and on February 8,
2008, the United States Court of Appeals, District of Columbia
Circuit (Number 05-1097) vacated CAMR. The EPA petitioned
the United States Supreme Court to review the decision. On
February 23, 2009, the United States Supreme Court declined

to hear the case. This officially vacates CAMR at the federal
level. The state rules and plan submitted to the EPA for CAMR
are no longer valid. Additionally, facilities formerly subject to
CAMR may now be subject to a case-by-case Maximum Achiev-
able Control Technology determination for mercury.

Therefore, the proposed amendments and repealed sections re-
move the state rules that implement CAMR. The commission will
notify the EPA of the withdrawal of the Texas State Plan for the
Control of Designated Facilities and Pollutants, Plan for Control
of Mercury Emissions from Coal-Fired Electric Steam Generat-
ing Units, Clean Air Mercury Rule (CAMR), adopted on July 12,
2006.

SECTION BY SECTION DISCUSSION
Subchapter A: Definitions
8122.10 - General Definitions

The commission is proposing to remove the phrase "Clean Air
Mercury Rule" from 8122.10(2)(1)(iii) because the CAMR was va-
cated by the United States Court of Appeals, District of Columbia
Circuit.

8122.12 - Acid Rain, Clean Air Interstate Rule, and Clean Air
Mercury Rule Definitions

The commission is proposing to remove the phrase "Clean Air
Mercury Rule" from the title of this section and §122.12(5), Mer-
cury budget permit, since the federal requirements have been
vacated by the United States Court of Appeals, District of Co-
lumbia Circuit.

Subchapter B: Permit Requirements
Division 1: General Requirements
8122.120 - Applicability

The commission is proposing to remove §122.120(a)(7) from this
section because it requires mercury budget units, as defined by
the vacated rule, to have a federal operating permit.

Subchapter E: Acid Rain Permits, Clean Air Interstate Rule,
Clean Air Mercury Rule

Division 3: Clean Air Mercury Rule

8122.440 - General Mercury Budget Trading Program Permit Re-
quirements

The commission is proposing to repeal this section because the
United States Court of Appeals, District of Columbia Circuit has
vacated the underlying federal regulation.

8122.442 - Submission of Mercury Budget Permit Applications

The commission is proposing to repeal this section because the
United States Court of Appeals, District of Columbia Circuit has
vacated the underlying federal regulation.

§122.444 - Information Requirements for Mercury Budget Permit
Applications

The commission is proposing to repeal this section because the
United States Court of Appeals, District of Columbia Circuit has
vacated the underlying federal regulation.

§122.446 - Mercury Budget Permit Contents and Term

The commission is proposing to repeal this section because the
United States Court of Appeals District of Columbia Circuit has
vacated the underlying federal regulation.
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§122.448 - Mercury Budget Permit Revisions

The commission is proposing to repeal this section because the
United States Court of Appeals District of Columbia Circuit has
vacated the underlying federal regulation.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that, for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency or other units of state government as a
result of administration or enforcement of the proposed rules.
Local governments that own or operate coal-fired EGUs are an-
ticipated to request a revision to remove CAMR requirements
from their permits, but any such request is not expected to have
a significant fiscal impact on these local governments.

The federal CAMR rule was vacated on February 8, 2008, in
the United States Court of Appeals, District of Columbia Circuit,
and the United States Supreme Court declined to hear the case
on February 23, 2009. Because the federal CAMR rule was va-
cated, the proposed rules repeal the Texas CAMR. The repeal of
the Texas CAMR affects 30 TAC, Chapters 101 and 122. The fis-
cal impact of the repeal of Chapter 101, Subchapter H, Division
8 is detailed in a separate fiscal note. This fiscal note pertains
to the repeal of requirements for permit applications for CAMR
found in certain sections of Chapter 122, which pertain to Title V
permits.

Repeal of CAMR permitting requirements will not have a signif-
icant fiscal impact on regulated entities. Although there are po-
tential cost savings for facilities that will no longer have to comply
with CAMR requirements, no mercury credits were generated so
it is not possible to quantify savings. The process to request the
removal of CAMR requirements from permits is expected to be a
relatively uncomplicated process, and regulated entities should
not incur significant additional costs when making the request.
No permit fees will be charged to process these Title V permit
modifications. Staff estimates that there may be as many as
36 EGUs statewide at 18 sites (four units owned by local gov-
ernments at three sites and 32 units at 15 sites owned by large
businesses) that may request permit revision to remove CAMR
requirements from their permits.

PUBLIC BENEFITS AND COSTS

Nina Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be
compliance with federal law.

No fiscal implications are anticipated for individuals and no sig-
nificant fiscal implications are anticipated for businesses as a re-
sult of the implementation of the proposed rules. The proposed
repeal of the Texas CAMR will allow 32 coal-fired power plants
owned by large businesses at 15 sites to request the removal
of CAMR requirements from their permits. These businesses
should not incur significant additional costs when requesting a
permit modification to remove CAMR requirements, and no per-
mit fees will be charged to process these permit modifications.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or micro-
businesses. Typically, small businesses do not own or operate
EGUs, and the repeal of the Texas CAMR is not expected to
affect the operations of small businesses.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is
not required because the proposed rules are required to comply
with federal regulations and do not adversely affect a small or
micro-business in a material way for the first five years that the
proposed rules are in effect.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the amendments and repealed sec-
tions in light of the regulatory impact analysis requirements of
Texas Government Code, §2001.0225, and determined that the
proposal does not meet the definition of a "major environmen-
tal rule" as defined in that statute. A "major environmental rule"
means a rule, the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. This rulemaking would amend and re-
peal rules that incorporate by reference the federal CAMR emis-
sions trading rules located in 40 CFR Part 60, Subpart HHHH.
42 United States Code (USC), 87411 created a system for the
establishment of standards of performance to reduce emissions
from stationary sources. The rules were originally adopted to
fulfill the requirements of HB 2481 to incorporate CAMR by ref-
erence and to specify the sources to which the trading program
is applicable. Since the adoption of the CAMR rule, however,
CAMR has been overturned by the United States Court of Ap-
peals for the District of Columbia. The United States Supreme
Court declined to hear an appeal of this decision, rendering the
overturn final. Therefore, CAMR has been invalidated by the
courts and is no longer an enforceable federal requirement. The
repeal of the state CAMR rule incorporating the federal CAMR
requirements does not meet the definition of a "major environ-
mental rule,” and therefore a regulatory impact analysis is not
required under Texas Government Code, §2001.0225.

Comments on the draft regulatory impact analysis determination
may be submitted to the contact person at the address listed un-
der the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rulemaking and per-
formed an assessment of whether Texas Government Code,
Chapter 2007, is applicable. The specific purpose of the
proposed rulemaking is to repeal rules that incorporated by
reference the federal CAMR emissions trading rules, located in
40 CFR Part 60, Subpart HHHH. Subpart HHHH established a
mercury emissions cap and trade program for new and existing
coal-fired EGUs, for which standards of performance were
promulgated under 42 USC, §7411. During the 79th Legisla-
ture, 2005, the legislature enacted HB 2481, which created
a requirement in the Texas Clean Air Act, codified in THSC,
§382.0173, to adopt the federal program rules by reference.
Since the adoption of the CAMR rules, however, CAMR has
been overturned by the United States Court of Appeals for the
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District of Columbia. The United States Supreme Court has
declined to hear an appeal of this decision, rendering it final.
Therefore, CAMR has been invalidated by the courts and is no
longer an enforceable federal requirement. Texas Government
Code, §2007.003(b)(4), provides that Chapter 2007 does not
apply to this proposed rulemaking because it is an action rea-
sonably taken to fulfill an obligation mandated by federal law
and by state law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC 8505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC 8505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

With these proposed changes to Chapter 122, the owners or op-
erators of facilities subject to the federal operating permits pro-
gram that have been issued permits with CAMR requirements
would have the option of initiating a permit action to remove
these requirements or waiting for the next permit action, such
as a renewal, to remove these requirements.

ANNOUNCEMENT OF HEARINGS

The commission will hold a public hearing on this proposal in Fort
Worth on October 20, 2009, at 2:00 p.m. at the Texas Commis-
sion on Environmental Quality Regional Office, located at 2309
Gravel Drive; in Austin on October 21, 2009, at 2:00 p.m. in
Building C, Room 131E at the Texas Commission on Environ-
mental Quality complex, located at the commission’s central of-
fice located at 12100 Park 35 Circle; and in Houston on Octo-
ber 22, 2009, at 2:00 p.m. in Conference Room A at the Hous-
ton-Galveston Area Council, located at 3555 Timmons Lane.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral state-
ments when called upon in order of registration. Open discus-
sion will not be permitted during the hearings; however, commis-
sion staff members will be available to discuss the proposal 30
minutes prior to the hearings.

Persons who have special communication or other accommoda-
tion needs who are planning to attend a hearing should contact
Michael Parrish, Office of Legal Services at (512) 239-2548. Re-
guests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Michael Parrish, MC 205,
Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://www5.tceq.state.tx.us/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2007-054-101-EN. The comment
period closes October 26, 2009. Copies of the proposed rule-
making can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.  For
further information, please contact Brandon Greulich, Air Quality
Planning Section, (512) 239-4904.

SUBCHAPTER A. DEFINITIONS
30 TAC 8122.10, §122.12
STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code,
§5.103, concerning Rules, and 8§5.105, concerning General
Policy, which authorize the commission to adopt rules necessary
to carry out its powers and duties under the Texas Water Code;
and under Texas Health and Safety Code (THSC), §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the Texas Clean
Air Act. The amendments are also proposed under THSC,
§382.002, concerning Policy and Purpose, which establishes
the commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to prepare and develop
a general, comprehensive plan for the control of the state’s air;
8382.014, concerning Emission Inventory; §382.016, concern-
ing Monitoring Requirements; House Bill 2481, 82, codified in
THSC, §382.0173, concerning Adoption of Rules Regarding
Certain SIP Requirements and Standards of Performance for
Certain Sources; 8382.054, concerning Federal Operating Per-
mit; and Federal Clean Air Act (FCAA), 42 United States Code
(USC), 887401 et seq., which requires states to submit plans
establishing standards of performance for existing sources of
pollutants for which National Ambient Air Quality Standards
have not been established and providing for the implementation
and enforcement of such standards of performance.

The proposed amendments implement THSC, §8382.002,
382.011, 382.012, 382.014, 382.016, 382.0173, and 382.054,
and FCAA, 42 USC, §§7401 et seq.

§122.10. General Definitions.

The definitions in the Texas Clean Air Act, Chapter 101 of this title
(relating to General Air Quality Rules), and Chapter 3 of this title (re[
lating to Definitions) apply to this chapter. In addition, the following
words and terms, when used in this chapter, have the following mean(]
ings, unless the context clearly indicates otherwise.

(1) Air pollutant--Any of the following regulated air pollul]
tants:

(A) nitrogen oxides;
(B) volatile organic compounds;

(C) any pollutant for which a national ambient air qual]
ity standard has been promulgated;

(D) any pollutant that is subject to any standard promul
gated under Federal Clean Air Act (FCAA), §111 (Standards of Perfor[]
mance for New Stationary Sources);

(E) unless otherwise specified by the United States
Environmental Protection Agency (EPA) by rule, any Class I or II
substance subject to a standard promulgated under or established by
FCAA, Title VI (Stratospheric Ozone Protection); or

(F) any pollutant subject to a standard promulgated un(]
der FCAA, §112 (Hazardous Air Pollutants) or other requirements es[’]
tablished under §112, including §112(g), (j), and (1), including any of
the following:

(i) any pollutant subject to requirements under
FCAA, §112(j). If the EPA fails to promulgate a standard by the date
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established under FCAA, §112(e), any pollutant for which a subject
site would be major shall be considered to be regulated on the date
18 months after the applicable date established under FCAA, §112(e);
and

(if) any pollutant for which the requirements of
FCAA, §112(g)(2) have been met, but only with respect to the indil]
vidual site subject to FCAA, §112(g)(2) requirement.

(2) Applicable requirement--All of the following requirel]
ments, including requirements that have been promulgated or approved
by the United States Environmental Protection Agency (EPA) through
rulemaking at the time of issuance but have future-effective complil’
ance dates:

(A) all of the requirements of Chapter 111 of this title
(relating to Control of Air Pollution From Visible Emissions and Par[]
ticulate Matter) as they apply to the emission units at a site;

(B) all of the requirements of Chapter 112 of this title
(relating to Control of Air Pollution from Sulfur Compounds) as they
apply to the emission units at a site;

(C) all of the requirements of Chapter 113 of this title
(relating to Standards of Performance for Hazardous Air Pollutants and
for Designated Facilities and Pollutants), as they apply to the emission
units at a site;

(D) all of the requirements of Chapter 115 of this title
(relating to Control of Air Pollution from Volatile Organic Compounds)
as they apply to the emission units at a site;

(E) all of the requirements of Chapter 117 of this title
(relating to Control of Air Pollution From Nitrogen Compounds) as
they apply to the emission units at a site;

(F) the following requirements of Chapter 101 of this
title (relating to General Air Quality Rules):

(i) Chapter 101, Subchapter A of this title (relating
to General Rules), §101.1 of this title (relating to Definitions), insofar
as the terms defined in this section are used to define the terms used in
other applicable requirements;

(if) Chapter 101, Subchapter A, §101.3 and §101.10
of this title (relating to Circumvention; and Emissions Inventory Rel]
quirements);

(iif) Chapter 101, Subchapter A, §101.8 and §101.9
of this title (relating to Sampling; and Sampling Reports) if the com[
mission or the executive director has requested such action;

(iv) Chapter 101, Subchapter F of this title (relating
to Emissions Events and Scheduled Maintenance, Startup, and Shut[
down Activities), §§101.201, 101.211, 101.221, 101.222, and 101.223
of this title (relating to Emissions Event Reporting and Recordkeep ]
ing Requirements; Scheduled Maintenance, Startup, and Shutdown Re[]
porting and Recordkeeping Requirements; Operational Requirements;
Demonstrations; and Actions to Reduce Excessive Emissions); and

(v) Chapter 101, Subchapter H of this title (relating
to Emissions Banking and Trading) as it applies to the emission units
at a site;

(G) any site-specific requirement of the state implemen
tation plan;

(H) all of the requirements under Chapter 106, Sub[]
chapter A of this title (relating to Permits by Rule), or Chapter 116
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification) and any term or condition of any pre-
construction permit;

(I) all of the following federal requirements as they ap[’]
ply to the emission units at a site:

(i) any standard or other requirement under Federal
Clean Air Act (FCAA), §111 (Standards of Performance for New Stal’l
tionary Sources);

(ii) any standard or other requirement under FCAA,
§112 (Hazardous Air Pollutants);

(iii) any standard or other requirement of the Acid
Rain or[;] Clean Air Interstate Rule[; or Clean Air Mereury Rule] Pro[]
grams;

(iv) any requirements established under FCAA,
§504(b) or §114(a)(3) (Monitoring and Analysis or Inspections,
Monitoring, and Entry);

(v) any standard or other requirement governing
solid waste incineration under FCAA, §129 (Solid Waste Combus!(
tion);

(vi) any standard or other requirement for consumer
and commercial products under FCAA, §183(e) (Federal Ozone Meal
sures);

(vii) any standard or other requirement under
FCAA, §183(f) (Tank Vessel Standards);

(viii) any standard or other requirement under
FCAA, §328 (Air Pollution from Outer Continental Shelf Activities);

(ix) any standard or other requirement under FCAA,
Title VI (Stratospheric Ozone Protection), unless EPA has determined
that the requirement need not be contained in a permit; and

(X) any increment or visibility requirement under
FCAA, Title I, Part C or any national ambient air quality standard, but
only as it would apply to temporary sources permitted under FCAA,
§504(e) (Temporary Sources); and

(J) the following are not applicable requirements under
this chapter, except as noted in subparagraph (I)(x) of this paragraph:

(i) any state or federal ambient air quality standard,
(if) any net ground level concentration limit;

(iif) any ambient atmospheric concentration limit;
(iv) any requirement for mobile sources;

(v) any asbestos demolition or renovation require(]
ment under 40 Code of Federal Regulations (CFR) Part 61, Subpart M
(National Emissions Standards for Asbestos);

(vi) any requirement under 40 CFR Part 60, Subpart
AAA (Standards of Performance for New Residential Wood Heaters);
and

(vii) any state only requirement (including §111.131
of this title (relating to Definitions), §111.133 of this title (relating to
Testing Requirements), §111.135 of this title (relating to Control Rel’
quirements for Surfaces with Coatings Containing Lead), §111.137 of
this title (relating to Control Requirements for Surface Coatings con!’
taining less than 1.0% Lead), and §111.139 of this title (relating to Ex[J
emptions).

(3) Continuous compliance determination method--For
purposes of Subchapter G of this chapter (relating to Periodic Mon[]
itoring and Compliance Assurance Monitoring), a method, specified
by an applicable requirement, which satisfies the following criteria:
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(A) the method is used to determine compliance with an
emission limitation or standard on a continuous basis consistent with
the averaging period established for the emission limitation or standard;
and

(B) the method provides data either in units of the emis[
sion limitation or standard or correlated directly with the emission lim[]
itation or standard.

(4) Control device--For the purposes of compliance assur(]
ance monitoring applicability, specified in §122.604 of this title (relat[]
ing to Compliance Assurance Monitoring Applicability), the control
device definition specified in 40 Code of Federal Regulations Part 64,
concerning Compliance Assurance Monitoring, applies.

(5) Deviation--Any indication of noncompliance with a
term or condition of the permit as found using compliance method
data from monitoring, recordkeeping, reporting, or testing required by
the permit and any other credible evidence or information.

(6) Deviation limit--A designated value(s) or condition(s)
which establishes the boundary for an indicator of performance. Oper(]
ation outside of the boundary of the indicator of performance shall be
considered a deviation.

(7) Draft permit--The version of a permit available for the
30-day comment period under public announcement or public notice
and affected state review. The draft permit may be the same document
as the proposed permit.

(8) Emission unit--A discrete or identifiable structure, del’
vice, item, equipment, or enclosure that constitutes or contains a point
of origin of air pollutants, including appurtenances.

(A) A point of origin of fugitive emissions from indil’
vidual pieces of equipment, e.g., valves, flanges, pumps, and compres[]
sors, shall not be considered an individual emission unit. The fugitive
emissions shall be collectively considered as an emission unit based on
their relationship to the associated process.

(B) The term may also be used in this chapter to refer
to a group of similar emission units.

(C) This term is not meant to alter or affect the definil’
tion of the term "unit" for purposes of the Acid Rain Program.

(9) Federal Clean Air Act, §502(b)(10) changes--Changes
that contravene an express permit term. Such changes do not include
changes that would violate applicable requirements or contravene fed [
erally enforceable permit terms and conditions that are monitoring (in[
cluding test methods), recordkeeping, reporting, or compliance certifil]
cation requirements.

(10) Final action--Issuance or denial of the permit by the
executive director.

(11)  General operating permit--A permit issued under Sub[
chapter F of this chapter (relating to General Operating Permits), under
which multiple similar stationary sources may be authorized to operate.

(12) Large pollutant-specific emission unit--An emission
unit with the potential to emit, taking into account control devices, the
applicable air pollutant in an amount equal to or greater than 100% of
the amount, in tons per year, required for a source to be classified as a
major source, as defined in this section.

(13) Major source-[]

(A) For pollutants other than radionuclides, any site that
emits or has the potential to emit, in the aggregate the following quan/’
tities:

(i) ten tons per year (tpy) or more of any single
hazardous air pollutant listed under Federal Clean Air Act (FCAA),
§112(b) (Hazardous Air Pollutants);

(if) 25 tpy or more of any combination of hazardous
air pollutant listed under FCAA, §112(b); or

(iif) any quantity less than those identified in clause
(1) or (ii) of this subparagraph established by the United States Envil]
ronmental Protection Agency (EPA) through rulemaking.

(B) Forradionuclides regulated under FCAA, §112, the
term "major source" has the meaning specified by the EPA by rule.

(C) Any site which directly emits or has the potential
to emit, 100 tpy or more of any air pollutant. The fugitive emissions
of a stationary source shall not be considered in determining whether
it is a major source, unless the stationary source belongs to one of the
following categories of stationary sources:

(i) coal cleaning plants (with thermal dryers);
(ii)  kraft pulp mills;

(iii) portland cement plants;

(iv) primary zinc smelters;

(v) iron and steel mills;

(vi) primary aluminum ore reduction plants;
(vii) primary copper smelters;

(viii) municipal incinerators capable of charging
more than 250 tons of refuse per day;

(ix) hydrofluoric, sulfuric, or nitric acid plants;
(X) petroleum refineries;

(xi) lime plants;

(xii) phosphate rock processing plants;

(xiii)

(xiv)

coke oven batteries;

sulfur recovery plants;

(xv) carbon black plants (furnace process);
(xvi) primary lead smelters;

(xvii) fuel conversion plant;

(xviii) sintering plants;
(xix) secondary metal production plants;
(xx) chemical process plants;

(xxi) fossil-fuel boilers (or combination thereof) to[]
taling more than 250 million British thermal units (Btu) per hour heat
input;

(xxii) petroleum storage and transfer units with a to[]
tal storage capacity exceeding 300,000 barrels;

(xxiii) taconite ore processing plants;
(xxiv) glass fiber processing plants;
(xxv) charcoal production plants;

(xxvi) fossil fuel-fired steam electric plants of more
than 250 million Btu per hour heat input; or

(xxvii) any stationary source category regulated
under FCAA, §111 (Standards of Performance for New Stationary
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Sources) or §112 for which the EPA has made an affirmative determil
nation under FCAA, §302(j) (Definitions).

(D) Any site, except those exempted under FCAA,
§182(f) (NOx Requirements), which, in whole or in part, is a major
source under FCAA, Title I, Part D (Plan Requirements for Nonattain
ment Areas), including the following:

(i) any site with the potential to emit 100 tpy or more
of volatile organic compounds (VOC) or nitrogen oxides (NOx) in any
ozone nonattainment area classified as "marginal or moderate";

(if) any site with the potential to emit 50 tpy or more
of VOC or NOx in any ozone nonattainment area classified as "seril]

ous";

(iii) any site with the potential to emit 25 tpy or more
of VOC or NOx in any ozone nonattainment area classified as "severe";

(iv) any site with the potential to emit ten tpy or more
of VOC or NOx in any ozone nonattainment area classified as "ex[]
treme";

(v) any site with the potential to emit 100 tpy or more
of carbon monoxide (CO) in any CO nonattainment area classified as
"moderate";

(vi) any site with the potential to emit 50 tpy or more
of CO in any CO nonattainment area classified as "serious";

(vii) any site with the potential to emit 100 tpy or
more of inhalable particulate matter (PM-10) in any PM-10 nonattain[’
ment area classified as "moderate";

(viii) any site with the potential to emit 70 tpy or
more of PM-10 in any PM-10 nonattainment area classified as "seril
ous"; and

(ix) any site with the potential to emit 100 tpy or
more of lead in any lead nonattainment area.

(E) The fugitive emissions of a stationary source shall
not be considered in determining whether it is a major source under sub(
paragraph (D) of this paragraph, unless the stationary source belongs
to one of the categories of stationary sources listed in subparagraph (C)
of this paragraph.

(F) Any temporary source which is located at a site for
less than six months shall not affect the determination of a major source
for other stationary sources at a site under this chapter or require a
revision to the existing permit at the site.

(G) Emissions from any oil or gas exploration or pro!
duction well (with its associated equipment) and emissions from any
pipeline compressor or pump station shall not be aggregated with emis[
sions from other similar units, whether or not the units are in a contigul
ous area or under common control, to determine whether the units or
stations are major sources under subparagraph (A) of this paragraph.

(14) Notice and comment hearing--Any hearing held under
this chapter. Hearings held under this chapter are for the purpose of
receiving oral and written comments regarding draft permits.

(15) Permit or federal operating permit-[]

(A) any permit, or group of permits covering a site, that
is issued, renewed, or revised under this chapter; or

(B) any general operating permit issued, renewed, or re[’
vised by the executive director under this chapter.

(16) Permit anniversary--The date that occurs every 12
months after the initial permit issuance, the initial granting of the
authorization to operate, or renewal.

(17) Permit application--An application for an initial per(]
mit, permit revision, permit renewal, permit reopening, general oper[]
ating permit, or any other similar application as may be required.

(18) Permit holder--A person who has been issued a permit
or granted the authority by the executive director to operate under a
general operating permit.

(19) Permit revision--Any administrative permit revision,
minor permit revision, or significant permit revision that meets the re’
lated requirements of this chapter.

(20) Potential to emit--The maximum capacity of a station [
ary source to emit any air pollutant under its physical and operational
design or configuration. Any certified registration established under
§106.6 of this title (relating to Registration of Emissions), §116.611
of this title (relating to Registration to Use a Standard Permit), or
§122.122 of this title (relating to Potential to Emit), or a permit by rule
under Chapter 106 of this title (relating to Permits by Rule) or other
new source review permit under Chapter 116 of this title (relating to
Control of Air Pollution by Permits for New Construction or Modifi[]
cation) restricting emissions or any physical or operational limitation
on the capacity of a stationary source to emit an air pollutant, including
air pollution control equipment and restrictions on hours of operation
or on the type or amount of material combusted, stored, or processed,
shall be treated as part of its design if the limitation is enforceable by
the United States Environmental Protection Agency. This term does
not alter or affect the use of this term for any other purposes under the
Federal Clean Air Act (FCAA), or the term "capacity factor" as used
in Acid Rain provisions of the FCAA or the Acid Rain rules.

(21) Preconstruction authorization--Any authorization to
construct or modify an existing facility or facilities under Chapter 106
and Chapter 116 of this title (relating to Permits by Rule; and Control
of Air Pollution by Permits for New Construction or Modification).
In this chapter, references to preconstruction authorization will also
include the following:

(A) any requirement established under Federal Clean
Air Act (FCAA), §112(g) (Modifications); and

(B) any requirement established under FCAA, §112(j)
(Equivalent Emission Limitation by Permit).

(22) Predictive emission monitoring system--A system that
uses process and other parameters as inputs to a computer program or
other data reduction system to produce values in terms of the applicable
emission limitation or standard.

(23) Proposed permit--The version of a permit that the ex[]
ecutive director forwards to the United States Environmental Protec(
tion Agency for a 45-day review period. The proposed permit may be
the same document as the draft permit.

(24) Provisional terms and conditions--Temporary terms
and conditions, established by the permit holder for an emission unit
affected by a change at a site, or the promulgation or adoption of an
applicable requirement or state-only requirement, under which the
permit holder is authorized to operate prior to a revision or renewal of
a permit or prior to the granting of a new authorization to operate.

(A) Provisional terms and conditions will only apply to
changes not requiring prior approval by the executive director.

(B) Provisional terms and conditions shall not authorize
the violation of any applicable requirement or state-only requirement.
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(C) Provisional terms and conditions shall be consistent
with and accurately incorporate the applicable requirements and state-
only requirements.

(D) Provisional terms and conditions for applicable re[’
quirements and state-only requirements shall include the following:

(i) the specific regulatory citations in each applicall
ble requirement or state-only requirement identifying the emission lim[
itations and standards;

(if) the monitoring, recordkeeping, reporting, and
testing requirements associated with the emission limitations and
standards identified under clause (i) of this subparagraph; and

(iii) where applicable, the specific regulatory cital]
tions identifying any requirements that no longer apply.

(25) Renewal--The process by which a permit or an autho[
rization to operate under a general operating permit is renewed at the
end of its term under §§122.241, 122.501, or 122.505 of this title (re[]
lating to Permit Renewals; General Operating Permits; or Renewal of
the Authorization to Operate Under a General Operating Permit).

(26) Reopening--The process by which a permit is rel’
opened for cause and terminated or revised under §122.231 of this title
(relating to Permit Reopenings).

(27) Site--The total of all stationary sources located on one
or more contiguous or adjacent properties, which are under common
control of the same person (or persons under common control). A
research and development operation and a collocated manufacturing
facility shall be considered a single site if they each have the same
two-digit Major Group Standard Industrial Classification (SIC) code
(as described in the Standard Industrial Classification Manual, 1987)
or the research and development operation is a support facility for the
manufacturing facility.

(28) State-only requirement--Any requirement governing
the emission of air pollutants from stationary sources that may be cod]
ified in the permit at the discretion of the executive director. State-only
requirements shall not include any requirement required under the Fed [
eral Clean Air Act or under any applicable requirement.

(29) Stationary source--Any building, structure, facility, or
installation that emits or may emit any air pollutant. Nonroad engines,
as defined in 40 Code of Federal Regulations Part 89 (Control of Emis[]
sions from New and In-use Nonroad Engines), shall not be considered
stationary sources for the purposes of this chapter.

§122.12. Acid Rain and[;] Clean Air Interstate Rule[; and Clean Air
Mereury Rule] Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Acid Rain permit--The legally binding and segregable
portion of the federal operating permit issued under this chapter, in’J
cluding any permit revisions, specifying the Acid Rain Program rel]
quirements applicable to an affected source, to each affected unit at an
affected source, and to the owners and operators and the designated
representative of the affected source or the affected unit.

(2) Acid Rain Program--The national sulfur dioxide and ni[’J
trogen oxides air pollution control and emissions reduction program es[’]
tablished in accordance with Federal Clean Air Act, Title IV, contained
in 40 Code of Federal Regulations Parts 72 - 78.

(3) Clean Air Interstate Rule permit--The legally binding
and federally enforceable written document, or portion of such docl’
ument, issued by the permitting authority under 40 Code of Federal
Regulations Part 96, Subpart CC or Subpart CCC, including any per(]

mit revisions, specifying the Clean Air Interstate Rule (CAIR) Nitro[]
gen Oxides (NO,) Annual Trading Program and CAIR Sulfur Dioxide
(SO,) Trading Program requirements applicable to a CAIR NO_source
and CAIR SO, source, to each CAIR NOx unit and CAIR SO, unit at
the source, and to the owners and operators and the CAIR designated
representative of the source and each such unit.

(4) Designated representative--The responsible individual
authorized by the owners and operators of an affected source and of all
affected units at the site, as evidenced by a certificate of representation
submitted in accordance with the Acid Rain Program, to represent and
legally bind each owner and operator, as a matter of federal law, in mat[
ters pertaining to the Acid Rain Program. Such matters include, but are
not limited to: the holdings, transfers, or dispositions of allowances al[
located to a unit; and the submission of or compliance with Acid Rain
permits, permit applications, compliance plans, emission monitoring
plans, continuous emissions monitor (CEM), and continuous opacity
monitor (COM) certification notifications, CEM and COM certifical
tion and applications, quarterly monitoring and emission reports, and
annual compliance certifications. Whenever the term "responsible of[!
ficial" is used in this chapter, it shall refer to the "designated represen’’
tative" with regard to all matters under the Acid Rain Program.

H5) Mereury budget permit—-The legally binding and fed |
erally enforceable written document, or portion of such document, is’]
$§60:4120 - 60-4124; including any permit revisions, specifying the
Mereury Budget Trading Program requirements applicable to a mert]
cury budget souree: to cach mereury budeet unit at the souree: and to
the ewners and operators and the mercury designated representative of
the source and each such unit.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 11,
20009.

TRD-200903997

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 25, 2009
For further information, please call: (512) 239-2548

¢ ¢ ¢
SUBCHAPTER B. PERMIT REQUIREMENTS
DIVISION 1. GENERAL REQUIREMENTS

30 TAC 8122.120
STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code, §85.103,
concerning Rules, and §5.105, concerning General Policy, which
authorize the commission to adopt rules necessary to carry out
its powers and duties under the Texas Water Code; and under
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the Texas Clean Air Act. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
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authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.014, concerning
Emission Inventory; §382.016, concerning Monitoring Require-
ments; House Bill 2481, §2, codified in THSC, §382.0173, con-
cerning Adoption of Rules Regarding Certain SIP Requirements
and Standards of Performance for Certain Sources; §382.054,
concerning Federal Operating Permit; and Federal Clean Air Act
(FCAA), 42 United States Code (USC), §87401 et seq., which
requires states to submit plans establishing standards of per-
formance for existing sources of pollutants for which National
Ambient Air Quality Standards have not been established and
providing for the implementation and enforcement of such stan-
dards of performance.

The proposed amendment implements THSC, 8§8§382.002,
382.011, 382.012, 382.014, 382.016, 382.0173, and 382.054,
and FCAA, 42 USC, 887401 et seq.

§122.120. Applicability.

(a) Except as identified in subsection (b) of this section, own[]
ers and operators of one or more of the following are subject to the
requirements of this chapter:

(1) any site that is a major source as defined in §122.10 of
this title (relating to General Definitions);

(2) any site with an affected unit as defined in 40 Code of
Federal Regulations Part 72 subject to the requirements of the Acid
Rain Program;

(3) any solid waste incineration unit required to obtain a
permit under Federal Clean Air Act (FCAA), §129(e) (relating to Solid
Waste Combustion);

(4) any site that is a non-major source which the United
States Environmental Protection Agency (EPA), through rulemaking,
has designated as no longer exempt or no longer eligible for a deferral
from the obligation to obtain a permit. For the purposes of this chapter,
those sources may be any of the following:

(A) any non-major source so designated by the EPA,
and subject to a standard, limitation, or other requirement under
FCAA, §111 (relating to Standards of Performance for New Stationary
Sources);

(B) any non-major source so designated by the EPA,
and subject to a standard or other requirement under FCAA, §112 (re[]
lating to Hazardous Air Pollutants), except for FCAA, §112(r) (relating
to Prevention of Accidental Releases); or

(C) any non-major source in a source category desigl]
nated by the EPA;

(5) any Clean Air Interstate Rule (CAIR) nitrogen oxides
unit, as defined in 40 CFR §96.102, Definitions, if the CAIR nitrogen
oxides unit is otherwise required to have a federal operating permit; or

(6) any CAIR sulfur dioxide unit, as defined in 40 CFR
§96.202, Definitions, if the CAIR sulfur dioxide unit is otherwise rel
quired to have a federal operating permit.[; ox]

any mereury budget unit, as defined in 40 CER

§60.4102, if the mercury budget unit is otherwise required to have a

(b) The following are not subject to the requirements of this
chapter:

(1) any site that is a non-major source which the EPA,
through rulemaking, has designated as exempt from the obligation to
obtain a permit; or

(2) any site that is a non-major source which the EPA has
allowed permitting authorities to defer from the obligation to obtain a
permit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 11,
2009.

TRD-200903998

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 25, 2009
For further information, please call: (512) 239-2548

¢ ¢ ¢

SUBCHAPTER E. ACID RAIN PERMITS AND
CLEAN AIR INTERSTATE RULE

DIVISION 3. CLEAN AIR MERCURY RULE
30 TAC 8§8122.440, 122.442, 122.444, 122.446, 122.448

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

STATUTORY AUTHORITY

The repeals are proposed under Texas Water Code, 8§5.103,
concerning Rules, and 85.105, concerning General Policy, which
authorize the commission to adopt rules necessary to carry out
its powers and duties under the Texas Water Code; and under
Texas Health and Safety Code (THSC), 8382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the Texas Clean Air Act. The
repeals are also proposed under THSC, 8382.002, concerning
Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.014, concerning
Emission Inventory; §382.016, concerning Monitoring Require-
ments; House Bill 2481, §2, codified in THSC, §382.0173, con-
cerning Adoption of Rules Regarding Certain SIP Requirements
and Standards of Performance for Certain Sources; §382.054,
concerning Federal Operating Permit; and Federal Clean Air Act
(FCAA), 42 United States Code (USC), §87401 et seq., which
requires states to submit plans establishing standards of per-
formance for existing sources of pollutants for which National
Ambient Air Quality Standards have not been established and
providing for the implementation and enforcement of such stan-
dards of performance.
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The proposed repeals implement THSC, §8382.002, 382.011,
382.012, 382.014, 382.016, 382.0173, and 382.054, and FCAA,
42 USC, 887401 et seq.

8122.440. General Mercury Budget Trading Program Permit Re-
quirements.

§122.442. Submission of Mercury Budget Permit Applications.
§122.444. Information Requirements for Mercury Budget Permit Ap-
plications.

§122.446. Mercury Budget Permit Contents and Term.

§122.448.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Mercury Budget Permit Revisions.

Filed with the Office of the Secretary of State on September 11,
20009.

TRD-200903999

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 25, 2009
For further information, please call: (512) 239-2548

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 7. TEXAS COMMISSION
ON LAW ENFORCEMENT OFFICER
STANDARDS AND EDUCATION

CHAPTER 211. ADMINISTRATION
37 TAC §211.3

The Texas Commission on Law Enforcement Officer Stan-
dards and Education (Commission) proposes an amendment
to §211.3, Public Information. Subsection (c)(4) identifies the
Commission’s jurisdictional complaint process. Subsection (d)
is amended to reflect the effective date of the changes.

These amendments are necessary to incorporate the changes
to Texas Occupations Code §1701.202 from House Bill 3389,
Section 9.

The Commission has determined that for each year of the first
five years the section as proposed will be in effect, there will be
no effect on state or local governments as a result of administer-
ing this section.

The Commission has determined that for each year of the first
five years the section as proposed will be in effect, there will be a
positive benefit to the public by ensuring that the Commission’s
jurisdictional complaint process is identified by rule and available
for public inspection.

The Commission has determined that for each year of the first
five years the section as proposed will be in effect, there will be
no anticipated cost to small business, as a result of the proposed
section. The Commission has determined that for each year of
the first five years the section as proposed will be in effect, there

may be a cost to individuals who file a jurisdictional complaint
and desire copies of the jurisdictional complaint process, as a
result of the proposed section.

Comments may be submitted electronically to public.com-
ment@tcleose.state.tx.us or in writing to Mr. Timothy A. Braaten,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 E. Highway 290, Ste.
200, Austin, TX 78723-1035.

The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.

The rule amendment as proposed is in compliance with Texas
Occupations Code, Chapter 1701, §1701.202, Complaints.

No other code, article, or statute is affected by this proposal.
§211.3. Public Information.

(a) All commission rules are published in the Texas Register
as they are proposed and adopted.

(b) The commission will index, maintain, and make available
for public inspection at the Austin headquarters a copy of:

(1) the current rules;

(2) all interpretive memoranda, policies, and procedures;
and

(3) all final orders, decisions, and opinions of the commis [
sion.

(c) Members of the public may obtain:

(1) copies of the rules and other documents published by
the commission at the cost recovery rate established in the fee sched
ule for printed documents, which is [- The current cost schedules are]
available upon request from the commission;

(2) the rules and many other documents published by the
commission are also available free of charge on the commission web-
site: www.tcleose.state.tx.us; [and]

(3) unpublished materials available under the Public Infor(]
mation Act at the rate established by the Texas Facilities Commission
[General Services Commission] for such materials; and [-]

(4) the jurisdictional complaint process, including:
complaint intake;

investigation;

adjudication and relevant hearings;

appeals;
the imposition of sanctions; and

(F) public disclosure.
(d) The effective date of this section is January 14, 2010. [June
1, 2004.]
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

GRCHCHCHE

Filed with the Office of the Secretary of State on September 14,
2009.
TRD-200904008
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